THE PORTUGUESE CONSTITUTION OF 1822

After the end of the Napoleonic Wars, Dom Joao VI and his family remained in Brazil
and showed no signs of returning to Europe. The situation in Portugal was deteriorating;
war damage had crippled agriculture, inflation was rampant, royal revenues went to
Brazil and did not return, decisions appealed to Rio de Janeiro took months, the army
(75% of the annual budget) was controlled by British officers, the commercial classes
were suffering from the loss of the monopoly of the Brazilian trade.

In 1820 matters came to a head with a revolt in Porto which spread to Lisbon and
elsewhere. Various groups were involved with a variety of aims. The army wanted to be
free of British control; the commercial classes wanted to restore Brazil to the status of a
colony and reacquire the lucrative Brazilian trade. Everyone wanted the king to return.
And liberals wished to establish a constitution to allow the people to participate in the
government.

A military junta pushed the Regency Council aside and called for the election of a
Cortes (the first since 1697-1698) based on the Spanish 1812 Cadiz constitution. The
Extraordinary and Constituate General Cortes of the Portuguese Nation, which opened in
January 1821, was indirectly elected and included delegates from the overseas territories.
It also functioned as an interim government. Jodo VI agreed to return with his family to
Lisbon and also agreed in advance to accept whatever constitution the Cortes created.

The final constitution of 240 articles was divided into six main sections or titles:
() individual rights of citizens; (II) the nation (definition, religion, government,
monarchy); (III) the legislative power; (IV) the executive; (V) the judiciary; and (VI)
regional and local power and the organization of various governmental functions. The
legislative power resided in a unicameral cortes elected directly by eligible male heads of
households. It had the power to make laws and treaties, and to oversee finances and the
army. The executive power resided in the monarch, who could appoint and dismiss
ministers of state. The monarch could also approve proposed laws or exercise a
suspending veto. Judicial power was exclusively in the hands of the judges, for the most
part elected by the people, and headed by two supreme courts, one for Portugal, the
Atlantic Islands, and overseas territories, and one for Brazil.

On the whole the principles and practices of the 1822 constitution were advanced
for the age. Liberty, security and property were protected. There was free communication
of non-religious thought and equality before the law. An indivisible and inalienable
sovereignty was vested in the nation. It included an absolute separation of powers, and
direct and almost universal male suffrage. It enshrined the citizens’” right to complain,
accuse, and petition the government. And it suppressed privilege in any form as well as
the last vestiges of feudalism, of the Inquisition, of offices not constitutionally approved.
Although the position of monarch was retained, the constitution was as much republican
as monarchical; with sovereignty residing in the nation, the monarch now played a
secondary role in Portuguese politics.
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There were obvious weaknesses in the new constitution. The fundamental
question of power versus responsibility was left unresolved. The crown and the ministers
had no representation in the Cortes, and no power to dissolve it. And the unicameral
elected Cortes had no representation from the nobility nor from the clergy.

The Cortes approved the new final form of the constitution on 23 September
1822. It was sworn to by the deputies on 30 September, and by the king on 1 October. It
came into effect on 4 October.

Acceptance of the new constitution varied. Many resented the treatment of the
king; and many held the constitutionalists responsible for the breakaway of Brazil. The
queen, Dona Carlota Joaquina, would not accept it and actively supported counter-
revolutionary activities. The Constitution of 1822 was in effect for only eight months,
until 4 June 1823. In May the general indiscipline of the army led to a rebellion at Vila
Franca de Xira by an infantry regiment, led by Dom Miguel and some of his friends (the
“Vilafrancada”). The absolutist banner was raised. After some delay, Dom Joao arrived
and took leadership of the rebellion, dissolved the Cortes and abolished the 1822
Constitution and then took other steps to re-establish the old order, including annulling
the reforms of the Constitutional Cortes.

— Ron B. Thomson, D.Phil.(Oxon.)



